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+ Louis Brandeis
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+ Louis K. Liggett Co. v. Lee, 288 U.S. 517 (1933)
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* “The curse of bigness”
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+ Lina Khan
e Author: “Amazon Antitrust Paradox”
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&k & Al Yale Law Journalfl 2 E5I0H =52 &4 3.
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From Consumer Welfare to Competitive
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¢+ Tim Wu
¢ Professor of Law, Columbia Law School

* Author: “The Curse of Bigness: Antitrust law in the New
Gilded Age”
« Consumer Welfare(CW) J| &0l C+t22| 0| = 2 HI&H
1. Focused on static harms, not dynamic harms: “price fixation”

2. dynamic harms: blocking of potential competition, slowing of
innovation, loss of quality competition, and overall industry
stagnation (price fixation makes it harder to fight exclusionary
practices)

3. Indeterminacy: only experts (economists and some lawyers)
can make credible consumer welfare arguments. an antitrust
system captured by lawyers and economists advancing their
own self-referential goals, free of political control and
economic accountability.
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+ Wu proposed alternative: protection of competition.
« More predictable and determinate than CW (0l SJts
A; 2 HA)
« More consistent with the legislative intent (& & 2| & 2f
o LX)
+ Competitive Process (CP) standard
+ Given a suspect conduct (or merger): Is this merely
part of the competitive process, or is it meant to
“suppress or even destroy competition?”
« ZJHO 2 (OFA) Bli= 28 A (process &
structure) S 4
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1. Who is the complaint? An incumbent or a challenger? An entrant with at least a
putatively better product, a price-cutting maverick, or an incumbent facing decline
and possible displacement?

2. Who is the alleged lawbreaker? An entrant, or a long-standing monopolist, an
incumbent who has been losing market share? Does the firm appear to have
sufficient market power to actually affect the process of competition?

3. What is the complained-of conduct? It is competition on the merits (i.e. a better or
cheaper product) or a potentially illegitimate methods (sabotage, exclusionary
deals, tying, predation, manipulation of a standards process, and so on). It is here
that any procompetitive justification for the conduct is considered.

4. Is there some evidence of distortion or suppression of the competitive process —
anticompetitive effects, exclusion, or the raising of rivals’ costs — as defined by
competition on the basis of price and quality? It is here that potential harm to
consumer welfare might be considered, but it is ultimately suppression of
competition that is the concern.

5. Does the complained-of conduct or merger tend to implicate important non-
economic values, particularly political values? Might it tend to preserve a long-
standing, politically influential oligopoly, or preserve the position of a longstanding
monopolist insulated from competition by the power of the state?

NB Prescriptions dongguk Y4

Ui ©| A - Legal and economic criticisms of the NB -
approach (Dorsey et al 2018; Coniglio 2017, 2085k SE

o B SEANIOLAHIA ZFMHY I FME S 2S8HK =

Jts4d eld. dd ...

o HZOI At3| EXIH JtXIE Bt &t ol & (substantive interpretation)
2 Y&0| otLl2t &Y (construction)2 22X Z | EF9| (textualist
interpretation, a la Scalia) ol & =& Al A H| Xt £240| Sherman
Actl| Bty off 4ol OF &

« consumer choice (not surplus) is an additional goal of Sect 1.
+ no fault monopoly statute in Sect 2

« Sect 2 need not to be interpreted as no fault monopoly statute
but as requiring a showing of additional bad conduct e.g.
anticompetitive intent

+ CPstandard ZHEAl 26 2 =1 XRANAN HBS &g &
S O0E 20 H2 Ol2S dHE 2HI MIIH, = =&2| Al
FESEE AN IIELZ e
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Ui O] A - Legal and economic criticisms of the NB 4
approach (Dorsey et al 2018; Coniglio 2017, 20f8J§4 ¢
+ “Hdi=S & (anti-monopoly)2 At3|2l QIFH J|HIS NR=
O sta A&l H&tA 4~ H(Khan)”
« IS8 2 XA ANe 22502 g0 HE R
4 85 88l Riile BHE S0 0L L A= &
S
« XA Jats dAY = gle S8 J1d0IL XA
Jes A = A=ZH IS EMN
« 23| =& N & capture theory= BH=SE 2 E Xl
AUSS ESES AMA
 Protection of competition or protection of competitor?
« NBM2 3N 52 HHE As HolE LA 2H Y
o=a0lL A a2 & WA Olol; 2=
st SFHO| QI===F200 22t0|2t) JtE; Oled 49
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Ui ©| A - Legal and economic criticisms of the NB -
approach (Dorsey et al 2018; Coniglio 2017, 20187§.K ¢
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+ “Anti-monopoly is more than antitrust.” and “Anti-monopoly
does not mean ‘big is bad.’”

o S ESZHAMILEISHS LRE HHOIHA

NE EZE SIH0IRZ J|HZ e I

Big is bad= 010| & Al JI&E.

Dynamic vs static competition: ZH& 0| L&+ Olo 5. =&

o EE NMZ ZHLECP)O| &Z=othl 2=l 2 = 8ls

(Schumpeter).

=
« 21 AU S IEC S B EY
2SI Okl
- 3% =QF 2He "AEESS =0l= #RAI0L 3MS Holldte
XNE HEH EHot=I1?" NBM 2 A JIE JIAl & TH;
+ “There are no such things as market ‘forces.””
« NBM: AIEQ 2= NHHAZHD WA
« ZHE0l St OloH £=5; B Z = meritdt AHIXH & 0]
Ofof &M, S5 LMG= S 4 OtY
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* NBM SSX=2 ZHE0 B3 #H2AE2 SH0|CWE =03t
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e A, 29 S MBI FEME 2 AID] X 2 market power2t 22
StAIH G R = MY HZ (f&0] Otd
+ Price Fixation and Antitrust Reductionism
» CW standard uses a narrow lens (Wu 2018): practical problem,
not legal or conceptual; EH2l/Z M & & =3 OrY
« dHSte ZadE XNULUXIAH 210 J=H (Wu2018): SHEE2
M BHHo| = 2 28 CW standardE AFEol & CHE 210t Ot
S. 780 0122 M B0l OHE 22 2A, L AFA 2
EEO| CH2D] [[HT
« Wult XIEst =M= t&l & CW standard 2t £ 2. (cf. Katz
(2018)= Ol 0fl =2lot II ‘EJS
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2t 2|2 - Melamed and Petit (2018)consouc st
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+ Hipster antitrust; void in merits of argument; 258t A3 & X &
3=z -rI°I?XIIXHa*oISz
+ CW standard {20l &t =& Al

S 2548 AUz =cd; R0lcts JlE2Hel RS0l
et 2X; AAELZ CWEY 0l= XIH=-101 THet =l 24

o Z=HOZ ZHEO St Olol 5
* Wu: fan welfare is maximized by low prices.

* Wuis confused between physical measurements such as weight
, temperature and distance, and economic measurements
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Is the NBM a frivolous claim? dongguk 4

Hostility against the Platform Regulationy
I ——
+ Antitrust may be no longer a (traditional) economic

problem
o Ct==2| B H & XH(McAfee, Murphy S)2 CW 012/2| Atet2

DAg 240 ot &Gl s2lotkl &3, JdefLt...
« AME =2 0l platform economy2| antitrust & Xl 0l M4 CW
Olatel s Z 20t A& U= JE AL
+ E.g. US Congress Democrats (2017) “A Better Deal: Cracking Down on

Corporate Monopolies and the Abuse of Economic and Political Power”

+ Warren’s assault on large platforms
- HEOZ (e =H B J| Y= Platform Utilities2 & ot 1)

0l A = WhatsApp and Instagram, =* =2 Waze, Next,
DoubleClick &)
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+ Zingales (2017, 2019)

c LEE N I SHBE2 MU A= EM
(unprecedented in nature)”0|
= 0l J1g0 #Zot

« Google 0] HCHGtL2
of Al &= B 20 tHet
F=o|0l CHet 20l E = US

+ Shapiro (2018)

» While antitrust enforcement has a vital role to play in

keeping markets competitive...

 Antitrust law and antitrust institutions are ill suited to
directly address concerns associated with the political
power of large corporations or other public policy
goals such as income inequality or job creation

Doubts from a group of Economistsiengauk s
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Add insult to injury?
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¢ Ohio vs American Express
« Facts: &1 &It 3 AL HHYE A “no-steering” rule
HECHH 8K OHWE) =20t E2 B ILE
AMEEY M IHE €2 X3 =X
 Question of law: “no-steering” rule2] /& O &
e HIXI2 OtAE = Dod2t 2Lt Amex X SHOZ
HEANMN S > ZHS IS0 et =8 &8
0124 &? (App Store, Google Play)

« B3 A2 O0tE ==%: Melamed and Petit (2019): Misapplic
ation of the CW standard, & 2| 20l
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. Werden (2018) : New Brandeis School2 3 & X 9
=0 ot Gt & JtK 2 2= A

1. HMet IS0 J18totH Bt=E HE == EollOF
ol=J}? (what source of wisdom or set of values
should inform antitrust rules)

2. et JI=0l 2/ H6tH 2F=& 20 CHet &2 0] 0l
2 M OF St=Jt?(what criterion should govern
antitrust case adjudication.)

« Werden2 (old-school) Chicago schoolO| X HTH &2 &

Ol CHotd (Mol O L2 &= =10 JX S S &
Z2 NBM2| X|& Lf=0| 2L EtE ottt 21 JM Al
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Antitrust should be an Economic Problem.
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o DI HIAME RS2 NG| AIZEHTHHH o= Ot
HIEX A 222 2Jis

« JIO0l M AEQ ZHE L2220 Ol= ZAH 2/ H
ol 2= Soll alZot= 240l EtE (Shapiro, 2018)

)t GoogleOl WA SHE I CtE0H OHS 290l
Jt? 22401 ZMEL 2 /IO

o
o

+ ") U, Competition # Consumer Welfare (Katz, 2018)

« Economists are aware that harm to competition is
different from harm to CW, and EU’s decision against
Intel is exactly based on the former.

* In practice, CW is often proxied/measured by the
quantity of trades/outputs, not surplus.
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Antitrust should be an Economic Problem.
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¢ Multi-sided platform arguments should not be a

panacea for defendants.

» Burden-of-proof is not fairly allocated between
plaintiffs and defendants, and we’d better change the
allocation.

» For example, if the plaintiff show a harm in a single
market, then it should be the defendant’s burden to
show that it does not do a harm to CW.

19

Antitrust should be an Economic Problem.
But... dongak S¥
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+ No one-size-fits-all solution: CW would better be A,
not THE, criterion.

» For example, Barkai (2016) says “Khan gets one
point correct: the connection between excessive
market concentration and inequality, [Lina Khan] said,
has been understudied for a long time.”

» Reducing inequality is not the primary goal of antitrust
policy, but it should not exacerbate the problem.
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Thank you...
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